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ARGUMENT 

I. 

Th e  m otion  cou rt e rron e ou sly  base d its  ju dgm e n t on  grou n ds  

th at w e re  n ot p le d  in  th e  Ru le  29.15 m otion . 

 Poin t  I of the Sta te’s  opening br ief a rgued tha t  t he mot ion  cour t  clear ly 

er red in  gran t ing the Rule 29.15 mot ion  on  grounds not  pled in  the Rule 

29.15 mot ion , as the cour t  discussed counsel’s fa ilure to invest iga te Kyle 

Carroll a s a  poten t ia l witness, wh ile the mot ion  only a lleged tha t  counsel was 

ineffect ive for  fa iling to ca ll Car roll, not  for  fa ilure to invest iga te.  (PCR L.F .  

10-11, 13, 45-47).  Smith  responds tha t  the discussion  about  counsel’s fa ilure 

to invest iga te occurred with in  the context  of whether  the decision  not  to ca ll 

Carroll was a  r easonable t r ia l st r a tegy, so tha t  the cour t ’s  finding does fa ll 

with in  the scope of the Rule 29.15 mot ion . 

 Smith’s a rgument  is limited to the cour t ’s writ ten  findings and does not  

take in to account  the verba l findings made a t  the conclusion  of the 

evident ia ry hear ing, when the cour t  announced it  was  ru ling in  favor  of 

Smith .  The Sta te’s opening br ief discusses those verba l findings and how 

they show tha t  the cour t  t rea ted the fa ilure to ca ll the witness and the fa ilure 

to invest iga te as separa te cla ims, and the Sta te stands on  tha t  a rgument .  
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II. 

Tria l cou n se l m ade  a  re ason able  s trate gic  de c is ion  n ot to  ca ll 

Kyle  Carroll as  a  w itn e ss . 

Smith’s a rgument  tha t  counsel cou ld not  make a  reasonable decision  

not  to ca ll Car roll as a  witness without  fir st  t a lking to h im has been  

addressed in  the Sta te’s opening br ief.  The Sta te stands on  tha t  a rgument . 

 Smith  a lso argues tha t  counsel’s decision  not  to ca ll Car roll was 

unreasonable based on  the mot ion  cour t ’s finding tha t  Car roll was a  credible 

witness a t  the evident ia ry hear ing.  (PCR L.F . 45).  But  th is is not  a  case 

where the mot ion  cour t  heard conflict ing test imony and had to decide which  

version  of event s was credible.  While not  making a  specific finding, t he 

mot ion  cour t  clear ly found counsel F leischaker  to a lso be a  credible witness, 

as evidenced by t he cour t ’s acknowledgement  a ft er  the evident ia ry hear ing 

tha t  the decision  not  to ca ll Car roll as a  witness would be a  legit imate t r ia l 

st ra tegy because Carroll’s test imony cou ld have backfir ed on  Appellan t , no 

mat ter  what  he sa id.  (PCR Tr . 66).   

As noted in  the Sta t e’s opening br ief, F leischaker  knew tha t  Car roll 

could either  get  on  the stand and implica te Appellan t  in  the robbery, or  he 

could test ify tha t  Appellan t  was not  involved.  Bu t  F leischaker  rea lized tha t  

even  if Car roll t est ified to the la t ter , he was subject  to impeachmen t  with  the 
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let ter  he had wr it ten  to the prosecu tor  offer ing to give over  h is accomplice in  

exchange for  a  sen tence reduct ion .  F leischaker ’s concern  was whether  the 

jury would find Car roll to be a  credible witness once it  heard about  the let ter  

and about  the fact  t ha t  he did not  get  the dea l he was seeking, thus giving 

h im a  mot ive to get  on  the st and and ha rm the Sta te ’s case.  The fact  tha t  the 

mot ion  cour t  found Carroll t o be a  credible witness a t  the Rule 29.15 hear ing 

has no bear ing on  whether  F leischaker ’s t r ia l st r a tegy was r easonable. 

The cour t ’s credibility finding a lso does not  change the fact  tha t  

counsel’s st ra tegic decisions must  be eva lua ted based on  counsel’s per spect ive 

a t  the t ime tha t  the decision  is made.  S trick land  v. Washington , 466 U.S. 

668, 689 (1984).  Even  if counsel had ta lked to Carroll before t r ia l and Car roll 

had sa id he would exonera te Smith , counsel could not  be su re tha t  Car roll 

would keep tha t  promise.  And the fact  t ha t  Car roll had reached out  to the 

prosecutor  to offer  t o help convict  h is co-actor  in  the robbery would have 

given  counsel a mple reason  not  to t rust  Car roll.  Faced with  the possibility 

tha t  Car roll might  go back on  h is word and implica te Smith , counsel could 

reasonably conclude tha t  keeping Carroll ou t  of the case was the sa fest  

course of act ion .   

 The mot ion  cour t  clear ly er red in  finding counsel ineffect ive.  The 

judgment  gran t ing the Rule 29.15 mot ion  should be reversed. 
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CONCLUSION  

 In  view of the foregoing, Appella n t  submits tha t  the judgment  of the 

mot ion  cour t  should be rever sed and tha t  Respondent ’s mot ion  for  post -

convict ion  relief under  Rule 29.15 should be den ied . 
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